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Introduction

 Objectives of Presentation

 Define and describe broadly the right to 

alternative care (AC)

 Define and describe broadly  the conception of 

‘family environment’

 Define and describe the major forms of 

alternative care (AC): Focus on Foster Care , in 

relation to Kinship Care

 Scope of Presentation

 Present and compare International and Regional 

Law provisions (CRC and ACRWC)

 The UN Guidelines on Alternative Care

 South African scenario (General overview)



What is Alternative Care?

 AC refers to the provision of care for 

the child, such care being provided by 

persons other than the (biological) 

parents (or more broadly, biological 

family) of the child.

 Care generally refers to the provision 

of attention and support to meet the 

physical, emotional, mental and social 

needs of the child. 



International and Regional 

Law
 United Nations CRC

 Art.20(1) CRC-temporary/permanent 

deprivation; special protection and assistance; 

best interests 

 Art.20(2) AC in accordance with national laws

 Art.20(3) provides non-exhaustive list of AC 

options, with due regard to continuity in 

upbringing; provides for hierarchy of AC options

 Relationship btw Arts.20 and 21 CRC on adoption

 Relationship with other provisions: 



International and Regional 

Law
 ACRWC (African Children’s Charter)

 Art.25(1) temporary/permanent deprivation 

for any reason

 Art 25(1) clear demarcation btw ‘parental 

care’ and ‘family care’ (cf CRC)

 Art.25(2)(a) non-exhaustive list of AC options

 Art.25(2)(b) tracing and reunification in case 

of displacements (armed conflicts/disasters)

 Art.25(3) best interests and continuity in 

upbringing

 Relationship btw Arts. 25 and 24 ACRWC on 

adoption



International and Regional 

Law
 Elements of the Right to Alternative Care 

 Family Environment: Meaning and Implications

 - No fixed definition, contextual eg role of 

kinship, i.e. family beyond parents and siblings 

(in the absence of which AC, strictly defined, is 

required)

 Implications of ‘family environment’:

i. Focus on function not form

ii. Gives rise to enforceable right



Alternative Care Options

 These include: Foster Care, Kafalah of Islamic 

Law, Adoption, placement in institutions

 The main challenge with foster care in (South) 

Africa revolves around formalisation, 

particularly where the carers and ‘relatives’ 

(technically members or part of the child’s 

‘family environment’)



Foster Care

 Foster care is traditionally defined as the 

legal placement of children in the care of 

individuals to whom they are biologically 

unrelated

Historically, it is a temporary placement, 

pending reunification with original family

 The grey areas in the practice of foster 

care in (South) Africa stems from its 

linkages with kinship care (kinship foster 

care)



UN Guidelines on Alternative Care of 

Children (2009)

 Background/Conceptualisation

 Aim: implementation of CRC and ACRWC

 Principles of AC: Necessity and Suitability

 Specific contributions to AC:

 Residential care for children under-3

 The Goal of De-institutionalisation

 Broadened scope of children in need

 Recognition of Kinship Care (distinct from 

foster care) as AC: change of activation 

standard for AC



UN Guidelines on Alternative Care of 

Children (2009)

 Emphasis on loss of ‘parental care’ and 

not the broader ‘family environment’

 Justification: changing dynamics in 

traditional family systems across the 

world, particularly Africa; drawing 

from CRC Committee Day of General 

Discussion on ‘Children without 

parental care’ in 2005



Alternative Care in the UN Guidelines

 Two Broad Forms: Formal and Informal

 Formal: placement ordered by competent 

administrative body or judicial authority (para

29(b)(ii)

 E.G. foster care, residential care

 Informal: placement based on private 

arrangements initiated by the child, his parents 

or relatives or others without involvement of a 

‘body’ or ‘authority’ (para 29(b)(i)

 E.G. kinship care, community-based care and 

other family-based care arrangements



Relationship btw Formal and 

Informal AC

 UN Guidelines do not provide for 

kinship care (informal care generally) 

to interact with the formal child 

protection system governing formal 

care, such as traditional foster care 

(para 27)

 In other words, the distinct recognition 

of kinship care as AC does not equate 

it to foster care or formal AC



Relationship btw Formal and 

Informal AC
 The inclusion of kinship care in the 

UNG is the reality that the majority of 

children requiring AC  are cared for 

under informal arrangements

 But provides guidelines for States to 

organise/regulate it without necessary 

interacting with the formal child 

protection system (paras 76-79)



Guidelines on informal care

 Recognise the reality of informal care and 

provide varying levels of support, as 

determined by circumstances

 Not all cases of informal care require 

‘formalisation’ (CPS) but provide access to 

services and benefits

 State responsibility subsists in informal care, 

but not necessarily through the formal child 

protection system



Relationship btw Foster Care 

and Kinship Care

 The UNG defines foster care as:

“situations where children are placed by a 

competent authority for the purpose of 

alternative care in the domestic 

environment of a family other than the 

child’s own family that has been selected, 

qualified, approved and supervised for 

providing such care” (para 29(c)(ii)

Foster care = non-relative care (strictly)



Relationship btw Foster Care 

and Kinship Care
 Much of the controversy around the 

status of kinship care in our context 

(SA) revolves around its interactions 

with the child protection system, 

particularly with regards to its 

relationship to foster care - in terms of 

accruing financial ‘benefits’ (grants), 

among others



Foster Care (SA)

 In terms of the Children’s Act, a child is in 

alternative if placed in foster care, in a 

CYCC or in temporary safe care.

 These are formal options the Children’s 

Court is empowered to make, with no direct 

reference to kinship care

 Recognition of kinship care is however seen 

in seen in the definition of ‘caregiver’ in 

sec. 1 of the Act



Foster Care (SA)

 Sec 150(1): Child in need of care and 

protection if (a) ‘abandoned or 

orphaned and is without any visible 

means of support’

 Removal subject to automatic review, 

etc all point to the formal nature of 

the provision



Foster Care (SA)

 Foster Care defined as placement with 

a person other than the parent or 

guardian, and the foster carer may 

however be the child’s relative and 

not necessarily a non-relative

 So, it seems to provide for forms: 

traditional foster care and ‘kinship 

foster care’ or ‘formal kinship care’ 

(operating within the CPS)



Foster Care (SA)

 Thus, it appears that informal kinship 

care not initiated by the court or 

formal procedures are not covered

 But since relatives can generally be 

‘foster carers’, the CPS is over-

burdened, leading to crisis in the 

system...



Way Forward...

 The current amendment process to the 

Children’s Act provides and opportunity to 

find sustainable solutions

 In the 2000s, there was a proposal by the 

SALRC (SALC) to distinctly separate kinship 

care from foster and reduce the burden on 

the CPS

 Via 3 models: foster care, court-ordered 

kinship care and informal kinship care


