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Why migration policies fail? 

 Selective criteria to restrict or promote access, but cannot

determine flows and patterns of migration;

 ‘discourse gap’ - conflicting interests at stake and different agendas

 ‘implementation gap’ administrative and bureaucratic inefficiencies

responsible for poor delivery

 Implemented in isolation by one department and not mainstreamed

in areas such as housing, health, local government and economic

development.



Paradigm 

for  

Migration 

Policy is SA 

• National interests 

security, state sovereignty 

and labour market 

restrictions 

• Human rights

international obligations 

and constitutional values

Security
Human 
Rights



Background

 During the apartheid regime migration policy was based

on racialized system:

 System based on the recruitment of unskilled foreigner labour force

 “Guest Worker” contracted by bilateral agreements

 Limit length of stay and prohibit permanent settlement

 No refugee legislation and Aliens Control Act, 1991

 1995 SA opposed the Protocol of Free movements of

Persons (work and reside) prevalence of economic

national interests



Background (cont.)

 The ‘liberal paradox’ emerged (Hollifield 2004) after 1994

 Three different approaches to post-1994 immigration

reform (Segatti 2014):

 Neo-liberal;

 Interventionist, in line with democratic commitments

and human rights principles;

 ANC Security and sovereignty-centred position

 The result was a confused and contradictory migration

policy framework (liberal refugee vs restrictive

immigration system)



Immigration and Refugee legislation 
 White Paper (1999) lay the foundation for the Immigration Bill

 Less liberal than the Green Paper (1997)

 Intention of policing migrants

 Emphasis on irregular migration (illegal aliens)

 Migrants have a negative impact on service provisions

 Exclusionary policy (instead of ‘race’ criteria is ‘nationality’)

 1998 Refugees Act, 2002 Immigration Act

 Right-based approach and constitutional values

 International obligations (principle of non-refoulement)

 Consultation with civil society groups

 2004 Immigration Amendment Act

 Government dissatisfied with the legislation (ANC vs IFP)

 The amendment scrapped public participation of civil society and vested Minister the
power to make regulations

 Drastic reduction of the formal consultative role of the Immigration Advisory Board

 Intent to reduce the role of civil society and human rights expert



Migration Policy towards 

restrictions
 In 2010 SA received 185 918 asylum applications

 Shift in paradigm (from 2010 closure of urban RROs)

 Zimbabwean Dispensation Project (ZDP) – 250 000 regularized

 2011 Immigration Amendment Act far-reaching changes to existing

norms:

 The asylum transit visa

 ‘Pre-screening’ process

 Increase punitive measures for defaulting on immigration laws

 More power vested in the Minister



Migration Policy towards 

restrictions
 2008 Refugees Amendment Bill to limit access to basic services for

refugees (health and education)

 2015 Refugees Amendment Bill

 Limitation to the right to work for asylum seekers

 More power to the DG in administering the Act (some ‘category’ of AS to

report to a specific RRO

 Minister can withdraw and cease refugee status

 Exclusionary criteria

 No comprehensive policy document was released, however,

several pieces of legislation have been introduced



Migration Policy Development –

2010-2015
 2010 ANC National General Conference 

 Fight against discrimination and xenophobia

 Human rights and workers rights 

 Develop a policy paper on migration 

 2012 ANC National General Council (Peace & Stability)

 DHA is a highly security department; fraudulent asylum seekers;

 Restriction to self-employment ; limitations of trading for non-nationals; 

 No right to work for asylum seekers; move to the border; 

 2015 ANC National General Council (Peace & Stability)

 Risk-based management of immigration 

 DHA ready to launch a broad public discussion 

 A dynamic, globalized world with huge opportunities and serious risks and 
threats



EU-SA SUMMIT 

EU-SA SUMMIT 2008

• Legal and illegal 

migration 

(admission rules)

• Respecting rights 

and dignity of 

migrants 

• Link between 

migration and 
development 

EU-SA SUMMIT 2010

• Skill circulation

• Brain Drain 

• Human trafficking 

EU-SA SUMMIT 2013

• Migration dialogue 
forum (MDF) 

• Establishment of a 
common agenda 
on migration and 
mobility

• Analyse concrete 
possibilities to 
improve the mobility 
of certain 
categories of 
travellers



Paradigm shift

1. Determined by socio-economic and political factors

2. Myths & assumptions (number of foreigners; crime; taking jobs)

3. SA Realist approach

 SA is a unitary rational actor

 Strong emphasis on sovereignty and security

 Responsible to maximise power, protect territory and its people

 Pursue national interests

 Limit interest in GMO – global moral obligations

 Secondary role of international organizations (i.e. SADC, UNHCR and
others)

RESULT IS TO PERCEIVE MIGRATION AS A THREAT RATHER THAN AN
OPPORTUNITY



Conclusions 
 Socio-economic and political determinants 

 ‘Liberal paradox’ strong dichotomy between a liberal 

and a security approach 

 This is exacerbated by the fact that SA act as a Realist 

State 

 Discourse around migration and official state led policy

set a negative tone – result themes of control,

deportation, restriction of access and xenophobia are

prominent in SA migration policy today

 Government moved from a rights-based approach to a 

risk-based approach  

Security

Human rights



Questions  

1. Can these two dimensions (liberal,

human rights based approach) and

(security, sovereignty) be reconciled

by migration policy reform?

2. How can civil society assist/influence in

rebalancing this relationship? What role

for civil society?



Human-rights approach dropping 

out? 

 “Our law is written in such a progressive manner that you essentially

cannot deny anyone the claim and temporary status of asylum-

seeker […] So, we are bedevilled to some degree by our act, but

our human rights jurisprudence would prevent us from making
changes that detract from the essential core of the human rights

character that we have in our Bill of Rights.”

(Naledi Pandor, former Minister of Home Affairs)
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