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1. The Catholic Parliamentary Liaison Office welcomes the draft amendments to the 

Immigration Act of 2002. 

 

2. We particularly welcome the amendments which bring the principal Act in line with the 

provisions of the Constitution.  The origins of these amendments lay in the judgement of the 

Constitutional Court which found that s34(1)(b) and (d) of the Immigration Act (Act 13 of 

2002) were inconsistent with ss12(1) and 35(2)(d) of the Constitution. This judgement 

emphasised the preservation of freedom of ‘everyone’, their immigration and/or legal status 

notwithstanding. The court was strong on this, that the Constitution brooked no exception. This 

is close to the theological principle that rights attach to persons because of their inherent dignity 

not because of their status.  

 

3. We further welcome these amendments for the very fact that, in themselves, they show a 

commitment to the absolute compliance of legislation with the values and provisions of the 

Constitution. We are on record as having expressed our concern that the principal Act, as it 

was, weakened the normal constitutionally-guaranteed safeguards of people against arbitrary 

arrests and detention, and against the abuse of personal freedom.  The amendments have the 

positive effect of restricting arbitrariness and of ensuring that people’s freedom is a priority.  

 

4. The principal Act did not allow for automatic judicial intervention. Nor did it allow a 

detained foreigner to challenge the lawfulness of their detention in person, in court, within 48 

hours. We believe that without these safeguards those detained in the past have had their 

protection as envisaged in the Constitution seriously diminished. These amendments correct 

this. 

 

5. The amendments also have the effect of restoring prominently both the substantive aspects 

(detention is only sanctioned for reasons that the Constitution permits) and the procedural 

aspects (see below) of these protections. The mandatory 48 hour limit for court appearances; 

the requirement for a personal appearance; and the obligation of judicial intervention, all ensure 

that the procedural aspects of the protection envisaged by the Constitution are respected. We 

welcome these amendments for that reason. 

 

6. We also note that there has been an attempt to tighten up the conditions and processes 

accompanying the arrest and detention of illegal foreigners. Every such tightening-up is 

welcome. While the amendments underline the need for following the procedure, especially in 

interviewing the person, we wonder whether they are in fact tight enough and whether they 

sufficiently limit room for abuse. For example, there is no indication of what circumstances 

would justify the arrest and detention of an illegal foreigner (see the proposed new section 

1A(b)). Without clear guidelines or criteria (such as imminent flight risk, or a reasonable belief 

that the foreigner will fail to comply with relevant legal requirements), this provision does very 

little to deconstruct the culture/default position of arrest. It must be borne in mind that there is 
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a real sense of suspicion around arrests, and that there have been many examples of police 

overstepping the mark when it comes to foreigners. The arrest and death of the Mozambican 

immigrant, Mido Macia, at the hands of the police in 2013 is still fresh in the public memory. 

Hence the need to leave no room for this kind of activity and for maximum clarity around the 

criteria for arresting immigrants. 

 

7. In conclusion, we reiterate our overall support for these amendments. We would be happy 

to address the Committee if invited to do so. 
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