
 

 

 

                                    

 

 

LGBTI+ Asylum-Seekers in SA: Facing Discrimination 

 

1. Introduction 

On 29th April this year a collective of civil 
society organisations published a report1 
analysing 67 letters issued by Refugee Status 
Determination Officers (RSDOs) in five 
centres (Cape Town, Musina, Port Elizabeth, 
Pretoria and Tshwane) denying applications 
for asylum in South Africa, where applicants 
based their claim on a ‘well-founded fear of 
persecution’ based on their sexual 
orientation or gender identity.2 The letters 
were all written between 2010 and 2020, 
with the majority written between 2011 and 
2014. 
 
The report expresses a concern around the 
high rate of denial of asylum amongst the 
LGBTI+ community. It also provides 
evidence of specific barriers to sexual 
orientation and gender identity claims, and 
concludes:  
 

“We find evidence of DHA officials falling 
short of a number of legal obligations. 
The denials analysed here contravene 
elements of the Refugee Act 130 of 1998, 
the Promotion of Administrative Justice 
Act 3 of 2000, and the Promotion of 
Equality and Prevention of Unfair 
Discrimination Act 4 of 2000. By failing 
to comply with these laws the RSDOs 
violate applicants’ rights as outlined in 
the Constitution of South Africa. We also 
identify serious misapplications of 
international law. The RSDOs failed to 
observe key legal principles when 

adjudicating sexual orientation and 
gender identity based asylum claims.”3 

 
Recent data from the UK shows a similar 
trend, with declining numbers of LGBTI+ 
applications for asylum being granted.4 
 
This report is doubly troubling because it 
also underlines a fundamental discrepancy 
between the official position of the 
government and practices increasing 
tolerated by government departments. 
Recently the Minister of Home Affairs said 
quite categorically: “There can be no doubt 
that our Constitution discourages 
discrimination based on sexual orientation, 
cultural and religious beliefs or for any other 
reason mentioned. In instances where this 
discrimination is evident, the State has to act 
against such an injustices.”5 
 
 
2. Some Legal Considerations 
 
South Africa is a signatory to a number of 
international conventions and protocols 
which expressly prohibit discrimination on 
grounds of sexual orientation and gender 
identity.6 Since 1994 South Africa has 
laboured prodigiously to reverse the long 
history of discrimination that plagued this 
country and to ensure that such a culture is 
thoroughly dismantled and never allowed to 
take root again. To this end, injunctions 
against discrimination have been woven 
through the country’s jurisprudence. The 
findings in this report, of what amounts to 
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institutional discrimination and poor legal 
determinations based on deeply held 
prejudices, are thus very disturbing. 
 
As a general principle, South Africa is bound 
by both international and domestic law to 
protect all those living within its borders, 
irrespective of legal status, from 
discrimination based on (amongst other 
grounds) sexual orientation or gender 
identity. Section 9 of the Constitution 
underlines this protection, stating clearly 
that it applies to state and non-state actors 
alike. Subsections 9(3) and (4) of the Bill of 
Rights state as follows: “The state may not 
unfairly discriminate directly or indirectly 
against anyone on one or more grounds, 
including … gender, sex … sexual 
orientation.”7 Also of importance for this 
paper is section 33, which gives a guarantee 
of administrative fairness, a guarantee 
which applies to tribunals such as those that 
determine the status of refugees.  
 
The Refugee Act offers refugee status to 
those who have “a well-founded fear of being 
persecuted by reason of his or her race, tribe, 
religion, nationality, political opinion or 
membership of a particular social group.”8 
The Act defines a social group in a way that 
includes sexual orientation.9 The Promotion 
of Equality and Prevention of Unfair 
Discrimination Act, section 6, prohibits 
discrimination on grounds of sexual 
orientation.10 It includes ‘intersex’ as part of 
the definition of sex. The Promotion of 
Administrative Justice Act gives expression 
to section 33 of the Constitution, which 
provides for administrative action that is 
lawful, reasonable and procedurally fair.11 
Administrative actions include the 
determination of refugee applications. In the 
light of this provision, applicants can expect 
under the law that all determinations will be 
reached without bias, be linked to the 
information presented, and based on 
relevant considerations. The report warns 
that determinations cannot thus be reached 
‘arbitrarily or capriciously.’ All decisions 
should be in writing and must give the 
reasons for the decision.  
 
 

3. Application and Misapplication of the 
Legal Framework 
  
Drawing from the law, the report notes that 
“in South Africa, it is the RSDO’s 
responsibility to determine whether an 
applicant’s claim meets the threshold of a 
well-founded fear of persecution.”12 In 
reaching a decision, the official must take 
into account both subjective elements (such 
as the applicant’s personal testimony) and 
objective elements (such as scholarly 
research, independent reports about social, 
religious, cultural practices with regard to 
same-sex issues and reliable information 
about the country of origin).13 It is disturbing 
to note that only 35 of the 67 letters give any 
indication that RSDOs applied their minds to 
any evidence other than what the applicant 
brought to the interview,14 hence the 
objective dimension was almost entirely 
missing from the adjudication. The report 
also points to the UNHCR Guidelines in this 
regard. These guidelines caution against 
RSDOs relying on visible markers when 
assessing the credibility of a claim, for 
example, what a person looks like, or sounds 
like, or their sartorial style. The guidelines 
seek instead to ensure that the focus is not 
on extraneous considerations but remains 
on the key question – whether or not the 
applicant would be able to live with dignity if 
the application was denied or the process 
jeopardised.15 
  
There are, however, despite these cautions, 
serious misapplications of various laws that 
prejudice the outcomes of these processes 
and mitigate against fairness. These range 
from the use of derogatory language in 
official documents, to the incorporation of 
stereotypes and personal prejudices and the 
conflation of evidence with regard to various 
categories of sexual identities, all used 
indiscriminately in order to justify denials of 
applications. The report notes that there has 
also been a worrying level of credibility 
concerns about the identities of claimants, 
rather than the actual merits of their 
claims.16 All of these violate to varying 
degrees the legal guarantee of non-
discrimination. The report particularly 
noted the following: 
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 The provision of generic reasons. In 
at least 20 of the cases the RSDOs 
simply repeated international law 
without making any contextual 
application or linking it to the 
specific case. There was thus a 
provision of reasons which were 
ultimately unconnected to the 
conclusion reached.  

 In 26 of the cases they acknowledged 
evidence of persecution but still 
denied the application. 

 There were also 3 cases where 
irrelevant reasons were considered, 
in that information specific to one 
country was used in decisions about 
a totally different country.  

 In a similar vein, in at least 7 cases 
incorrect factual information was 
used with regard to the existence of 
persecutory laws in the applicant’s 
home country. 17 

 
These examples are rather alarming 
instances of insensitivity to and a violation of 
the dignity of the applicants and the right to 
a fair determination. They constitute serious 
breaches of the duty to protect those in 
danger of persecution, through what can 
only be regarded as careless handling of 
evidence. It is worth noting in this regard 
that paragraph 2358 of the Catechism of the 
Catholic Church says of members of the 
LGBTI+ community that “They must be 
accepted with respect, compassion and 
sensitivity. Every sign of unjust 
discrimination in their regard should be 
avoided.”18  
 
It should also be borne in mind that quite 
apart from the attitudes and misapplications 
referred to in this report, the Department of 
Home Affairs has a history of institutional 
bias in the area of same-sex issues. Earlier 
surveys in 2018 showed that in 2016, of the 
409 Home Affairs offices, only 117 had 
officials willing to marry same-sex couples. 
Reports also indicated that just over 37% 
(421) of the DHA’s marriage officers were 
exempt from conducting such marriages in 
2017.19 This is mentioned simply to make 
the point that a widespread and entrenched 
bias existed at the time under review. It is 

well documented and it is highly probable 
that this has influenced decisions across the 
Department.20 
 
 
4. Grounds for Denial of an Application21 
 
The report shows a number of cases where 
the grounds for the denial of the asylum 
application were compromised by the use of 
incorrect information, such as the assertion 
in one instance that there was no fear of 
persecution on grounds of sexual orientation 
in Uganda, when it is clear that that country 
has many sanctions and penalties in its 
statutes. The report also states that the 
sources of evidence used in the adjudication 
are often inaccurate or biased or not subject 
to stringent research standards. 
 
The Refugee Act provides four categories of 
denial of asylum status:22 
 

 A manifestly unfounded application 
where the application was made on 
grounds other than those in section 3 
of the Act. Of the decisions examined, 
ten fell into this category. Four of 
these cases were specifically based 
on persecution due to sexual 
orientation and yet were found to be 
outside the scope of the Act, despite 
the fact that the Act specifically 
makes provision for protection on 
those grounds.23 These were clear 
cases of the misapplication of the 
law. 

 An abusive application is one that 
was made (a) with the purpose of 
defeating or evading criminal or civil 
proceedings or the consequences 
thereof; or (b) after the refusal of one 
or more prior applications without 
any substantial change having 
occurred in the applicant’s personal 
circumstances or in the situation of 
their country of origin. 

 A fraudulent application is one based 
without reasonable cause on facts, 
information, documents or 
representations which the applicant 
knows to be false and which facts, 
information, documents or 
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representations are intended to 
materially affect the outcome of the 
application. Three cases fell into this 
category.24 

 An unfounded application is one that 
was made on the grounds 
contemplated in section 3 of the Act 
but which is without merit. 54 of the 
cases fell into this category.25 

 
 
In analysing the letters of denial, the 
researchers also had access to studies that 
show an ineptitude with regard to 
understanding the law, as well as 
misconceptions about key interpretations of 
the law and the expanding jurisprudence 
that surrounds such adjudications. The 
researchers also cited studies that show 
discriminatory attitudes towards LGBTI+ 
asylum seekers, ranging from inappropriate 
and derogatory language, the flaunting of 
stereotypes, crude remarks, discriminatory 
behaviour by officials, and invasive lines of 
questioning. The report concludes that “in 
many ways the findings presented in this 
report mirror the everyday struggles 
documented in earlier studies.26 Considered 
collectively, this body of research shows that 
LGBTI+ asylum seekers are susceptible to 
violence, harassment and bureaucratic 
mistreatment at all stages of the asylum 
process.” It is worth noting that studies in 
the UK show a strong tendency towards a 
culture of ‘disbelief and denial’ among 
decision makers when it comes to LGBTI+ 
claims.27 The South African report indicates 
a similar culture at work amongst decision 
makers, where there is a strong 
predisposition to disbelieve the claims of 
applicants and a tendency to issue denials on 
the basis of a lack of corroborating evidence 
from the countries of origin.28 
 
 
5. The Key Recommendations of the 
Report29 
 
Earlier research has shown that the vast 
majority of asylum seekers face many 
obstacles in the process of applying for 
asylum.30 Most of these obstacles are 
unnecessary, even spurious, and it is clear 
that the entire process, and especially the 

attitudes of those involved in the processes, 
needs a thorough transformation so that 
there can be an alignment between the 
actions of officials and the values that 
underline our jurisprudence around non-
discrimination.31 In this area, as with our 
legal system generally, justice must prevail. 
 
The authors of the report have made the 
following recommendations to the 
Department of Home Affairs, especially with 
the well-being of LGBTI+ asylum seekers in 
mind. The DHA should take steps 

 To roll out a mandatory sexual 
orientation/gender identity (SOGI) 
sensitisation programme for all 
employees. 

 To provide additional training for 
RSDOs to ensure that they have the 
legal knowledge and research skills 
to fairly adjudicate SOGI based 
applications. 

 To undertake a review of internal 
policies and procedures so as to 
ensure that all administrative 
actions meet domestic, regional and 
international legal obligations. 

 To institute internal checks on status 
denials as part of its quality 
assurance and accountability 
measures. 

 To ensure that accurate, reliable and 
up-to-date country of origin 
information is available to RSDOs 
and that clear protocols are in place 
regarding the types of materials that 
constitute objective evidence. 

 To create a safe, secure and private 
environment in which LGBTI+ 
applicants can disclose personal 
information, including displaying 
SOGI-affirming messaging that 
provides reassurance and guidance 
for such applicants. 

 To recognise and respond to the 
unique barriers facing trans and 
gender-diverse applicants. This may 
involve creating alternative access 
points and either ending the use of 
gendered queues or allowing asylum 
seekers to queue on the basis of self-
identification. 
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 To forge ongoing collaboration with 
civil society, LGBTI+ organisations, 
SOGI experts and other key 
stakeholders. 

 
 
6. Conclusion 
 
South Africa rightly boasts of having 
significantly reversed the trajectories of its 
long history of injustice and discrimination. 
New policies and legislation have been 
enacted to ensure a legislative framework 
that provides a just and fair environment for 
all who live within her borders. Indeed, at 
the time of writing the country was, to the 
day, celebrating 25 years since the 
promulgation of the Constitution of South 
Africa.32 Yet “there is evidence of RSDOs 
contravening both South African and 
international law, as well as failing to follow 
international guidance on adjudicating SOGI-
based protection claims.”33 Such practices 
undermine the integrity of our constitutional 
state and perpetuate a culture of 

discrimination. For many seeking refuge in 
South Africa from other parts of Africa, on 
the basis of sexual orientation, the reality 
they face is one of xenophobia and 
homophobia, both of which are contrary to 
the much bragged about value of ubuntu. 
  
In addition to the recommendations which 
the report suggests, it would be worth giving 
consideration to the ‘four verbs’ that Pope 
Francis has popularised with regard to 
mobile people. He speaks of the imperative 
to ‘welcome, protect, promote and integrate’ 
refugees.34 It is, sadly, quite clear that in 
terms of the values that should form our 
thinking on refugee issues, and the specific 
values of our Constitution and the demands 
of our national and international obligations, 
the decisions of the DHA officials, and the 
reasoning behind these decisions, are far off 
the mark. As we celebrate 25 years of our 
Constitution it seems to be an appropriate 
time to intensify advocacy around this issue 
and to purposefully begin a reversal of this 
tendency.  

 
    
Peter-John Pearson 
Director 
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