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1. Introduction

South Africa’s first democratic national and pro-
vincial elections in 1994 were held under a pure 
proportional representation system in terms of 
which political parties were awarded seats in 
direct proportion to the share of the vote they 
managed to secure. This was regarded as the 
only fair and reliable way of gauging the strength 
of those political movements that had hitherto 
been excluded from electoral politics. It would 
also ensure that smaller political groupings, such 
as those representing linguistic, ethnic, regional 
or religious interests, which might not win a seat 
in any single geographical constituency, had a 
chance to attract sufficient votes across the 
country, or in a province, to earn representation 
in the respective legislatures.     

When the Constitution of the Republic of South 
Africa was adopted in 1996, it enshrined propor-
tional representation – though not necessarily in 
its pure form. Section 46(1)(d) provides that the 
members of the National Assembly must be 
elected in terms of a system that “results, in gen-
eral, in proportional representation”. Section 
105(1)(d) provides similarly for provincial legis-
latures. Despite the scope offered – by the ‘in 
general’ qualification – for the introduction of an 
electoral system that would combine the best 
elements of a proportional system with the 
advantages of a constituency system, all our 
national and provincial elections since 1994 
have been run under pure PR.   

Over the years, though, there has been a fairly 
constant, if generally low-key, agitation for change. 
The matter was thoroughly examined by a gov-
ernment commission chaired by the former oppo-

sition leader, Professor Frederik Van Zyl Slabbert, 
which reported in 2003.1 Fourteen years later, the 
High Level Panel on the Assessment of Legislation 
and the Acceleration of Fundamental Change, 
chaired by former President Kgalema Motlanthe, 
also gave attention to the electoral system.2 

At the risk of oversimplifying their conclusions, 
the Slabbert Commission recommended that a 
hybrid electoral system should be adopted, with 
69 multi-member constituencies electing a total 
of 300 MPs, and a further 100 being elected on 
the PR system to ensure overall proportionality, 
in accordance with the Constitution. President 
Motlanthe’s panel endorsed this recommenda-
tion, but up to now nothing has been done to 
give effect to it. Now, however, via a legal chal-
lenge concerning independent candidates, a 
side-door to more far-reaching electoral reform 
may have been opened. 

2. The Constitutional Position

Section 19 of the Constitution, dealing with 
political rights in subsection (3), provides that 
“Every adult citizen has the right (a) to vote in 
elections […] and (b) to stand for public office 
and, if elected, to hold public office”. 

The Electoral Act 73 of 1998, however, makes no 
provision for individual citizens to stand for 
election to the national or provincial legisla-
tures. Section 31 of the Act merely provides that, 
by a certain date in the election timetable, the 
Chief Electoral Officer must “compile a list of the 
registered parties entitled to contest the election 
concerned and have the final list of candidates 
for each of those parties available”. By implica-
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tion, only registered parties are able to contest 
elections; non-party affiliated people, commonly 
referred to as ‘independents’, have no way of 
participating. 

It may seem obvious that there is a contradiction 
between the constitutional provision and the 
Electoral Act, but it took almost 20 years for some-
one to go to court to have the Act declared uncon-
stitutional. Up to then it was simply assumed, by 
the vast majority of politicians, legal commenta-
tors, the Electoral Commission, and civil society, 
that the right to stand for office was circumscribed 
by the requirement that it be exercised only through 
membership of a political party, and that this lim-
itation was justifiable. Indeed, this was the finding 
of the Western Cape High Court, which first heard 
the application in 2018.3

On appeal, however, the Constitutional Court 
came to a different conclusion.4 It reasoned that, 
if the section 19(3) right to stand for election 
could be exercised only through membership of 
a political party, this would violate another con-
stitutional right – that to freedom of association, 
contained in section 18 of the Constitution. In 
effect, anyone wanting to stand for election 
would be forced into association (with a political 
party) before being able to do so; and since free-
dom of association includes freedom not to asso-
ciate, reading section 19(3) as requiring party 
membership would violate section 18. Therefore, 
section 19(3) had to be interpreted in such a way 
as to allow independent candidates to stand. 
And the Electoral Act, inasmuch as it did not pro-
vide for independent candidacy, was unconstitu-
tional and invalid.   

As is customary, the Court suspended the decla-
ration of invalidity for 24 months (until 10th June 
2022), thereby giving Parliament sufficient time 
to rectify the unconstitutionality by amending 
the Act to make it possible for independents to 
stand for election.

3. What Parliament Has Done

For a long time, Parliament did nothing, but this 
was mainly because the government did nothing. 
It is an unfortunate side-effect of the PR system 
that, even though there is nothing to stop a par-
liamentary committee, or an individual MP, from 
drafting legislation, they almost invariably wait 
for the relevant minister to do so. PR places all 
the power, and therefore the initiative, with the 
party hierarchies and, in the case of the govern-

ing party particularly, MPs tend to wait on 
instructions instead of being proactive.

Eventually, eight months after the Court’s deci-
sion, the Minister of Home Affairs appointed a 
Ministerial Advisory Committee (MAC), which 
set about canvassing views on how indepen-
dent candidates could be accommodated. It 
came up with two options: One, a fairly 
wide-ranging change to the electoral system 
introducing constituencies plus a proportional 
element, more or less similar to the way our 
municipal elections work, with both ward and 
proportional councillors. And two, a system in 
which independents would be able to stand on 
the provincial ballot, rendering each province 
in effect a ‘super constituency’. 

Cabinet opted for the second of these and legis-
lation was drafted accordingly, being tabled in 
January this year, just six months before the 
expiry of the deadline. Unsurprisingly, it was not 
possible for Parliament to process the Electoral 
Amendment Bill in such a short time, and the 
Court was approached for an extension to 10th 
December – which was granted. But even that 
was not enough, since the National Council of 
Provinces (NCOP) made some changes to the Bill 
after it had been adopted by the National 
Assembly (NA). This means that it had to be 
returned to the NA for the NCOP’s changes to be 
accepted or rejected. At the time of writing, 
Parliament was in the process of requesting a 
second extension from the ConCourt, probably 
for another six months.

But the tardiness of the process is not the only 
issue, or perhaps even the worst one. The real 
issue is that the amendments raise further prob-
lems, and that they do not address the need for 
wider electoral reform.

4. Independent Candidates in a PR System

The central problem is that it is not possible to 
accommodate independent candidates in a pure 
PR system; at least, it is not possible to do so 
without distortions. This stands to reason: the 
pure PR system matches seats to votes received 
in direct proportion. If a party receives 5% of the 
votes, it gets 5% of the seats, and deploys its 
candidates accordingly. But if an independent 
candidate gets 5% of the votes, he/she can only 
take up one seat. Since it takes roughly 0.25% of 
the votes to earn a seat in our 400 member 
Parliament, if an independent gets, for example, 
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1% of the overall vote, the remaining 0.75% of 
the vote is effectively wasted. Such waste of 
votes undermines the PR system.

To make matters worse, any votes that are not 
counted towards a particular seat (such as when 
a party earns 1.1% of the vote, and is given four 
seats, leaving 0.1% unallocated) go back into the 
kitty, as it were, for reallocation according to a 
formula that seeks to preserve proportionality 
as closely as possible. Usually, this tends to 
favour smaller parties, which often benefit from 
a ‘rounding-up’ effect of fractions of 1% of the 
vote. However, such reallocations cannot benefit 
independent candidates – because by definition 
they can occupy only one seat – so those votes 
end up being allocated to parties. This produces 
the absurd result that, if a very popular indepen-
dent candidate should happen to earn 2% of the 
overall vote (worth eight seats in Parliament), 
he/she will get one seat and the other seven will 
be allocated to parties – which hardly gives effect 
to the intentions of that candidate’s supporters; 
and which artificially boosts the strength of the 
parties by giving them unearned seats.5

A similar outcome follows if an independent can-
didate dies or resigns their seat. It can, in theory, 
be reallocated to another independent candidate 
who participated in the election, but who fell just 
short of the required number of votes, but it is 
far more likely that it will go to a party which 
was also just short of the number needed for 
another seat.   

5. Changing the System

The ConCourt was quite clear that its judgment 
was not concerned with wider questions of elec-
toral reform: “[A] lot was said about which elec-
toral system is better, which system better affords 
the electorate accountability, etc. That is territory 
this judgment will not venture into. The pros and 
cons of this or the other system are best left to 
Parliament which – in terms of sections 46(1)(a) 
and 105(1)(a) of the Constitution – has the man-
date to prescribe an electoral system. This Court’s 
concern is whether the chosen system is compli-
ant with the Constitution.” (at para 15.)

Nevertheless, many civil society organisations 
hoped that government would take the opportu-
nity afforded by the need to accommodate inde-
pendent candidates to grasp the nettle of deeper 
reforms; in particular, to move towards the inclu-
sion of a constituency element in our electoral 

system. Their desire reflected not only the rec-
ommendations of the Van Zyl Slabbert and 
Motlhanthe investigations mentioned above, but 
also that of the Zondo Commission of Enquiry 
into State Capture, which suggested that an elec-
toral system with a constituency element would 
assist MPs to hold the executive to account. The 
logic is simple: the more that MPs are directly 
accountable to a constituency of voters who can 
dismiss them at the next election, the less likely 
they are to kow-tow to their parties. A constitu-
ency system allows accountability to flow from 
the elected representatives to the voters, rather 
than to the party bosses.

It was always doubtful if the governing party 
would embrace the idea of a hybrid constituen-
cy/PR system. It has done very well under the 
existing system and it is clearly in its interest, as 
a party, to retain a system that gives it such pow-
erful control over its MPs and MPLs. At the same 
time, few other parties have made this a key 
point of their platforms. The DA made a submis-
sion in favour of a hybrid system at the time of 
the Van Zyl Slabbert enquiry, but the issue does 
not appear to enjoy much priority in its list of 
policies. Many smaller parties realise that they 
owe their seats to the PR system, since they 
would be most unlikely to muster sufficient 
votes in any given area to win a constituency 
seat.6 But, to their credit, some smaller parties, 
including the UDM and the ACDP, used the 
National Assembly debate on the Bill to call for 
the adoption of a hybrid system.7  

It must also be conceded that major change to 
the electoral system will be a massive undertak-
ing for the Electoral Commission – something 
that is likely to take a number of years to finalise. 
The determination of geographical constituen-
cies, for instance, will require much careful 
demographic and statistical work, and it is cer-
tain that political parties will contest the demar-
cations arrived at by the IEC. Lengthy litigation 
can be expected. Thus, even if the ConCourt had 
mandated a change to the underlying electoral 
system, it would have been very difficult to com-
plete it in time for the 2024 national and provin-
cial elections (and that discounts the disruptions 
caused by COVID-19 during the time period 
under discussion).  

It is therefore encouraging to note that the 
Minister of Home Affairs, Dr Aaron Motsoaledi, 
has expressed an openness to the adoption of a 
hybrid system. Speaking in the NCOP, Mr 
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Motsoaledi said, “The fact is that people are 
demanding constituencies, they believe that con-
stituencies will be a game changer to the present 
system which we are having, which is broadly 
represented by political parties… We were not in 
principle fighting against the issue of constituen-
cies. We never took a decision that there shall 
never be constituencies.”8

Following on from this, the NCOP select commit-
tee added a clause to the Amendment Bill pro-
viding for the establishment of an ‘Electoral 
Reform Consultation Panel’ which will be 
required to “independently investigate, consult 
on, report on and make non-binding recommen-
dations in respect of potential reforms of the 
electoral system for the election of the National 
Assembly and the election of the provincial legis-
latures, in respect of the elections to be held 
after the 2024 elections.”9    

Of course, it can be pointed out that precisely 
this exercise was undertaken all those years ago 
by the Van Zyl Slabbert commission, but – if the 

clause is finally adopted by the NA and becomes 
part of the Electoral Act, and if the envisaged 
Consultation Panel recommends a hybrid con-
stituency/PR system – it will not be easy for the 
government to let the matter gather dust for the 
next 20 years, as it did with the Slabbert report.     

6. Conclusion

Twenty-eight years of dominant party rule have 
demonstrated beyond doubt that South Africa 
needs electoral reform. The arms deal, the AIDS 
treatment fiasco, State Capture, the collapse of 
state-owned enterprises, and the general decline 
in levels of governance and service-delivery 
would all have been much less likely to have hap-
pened if MPs, especially of the governing party, 
had felt a sense of direct accountability to their 
voters; and if the voters, in turn, had been able to 
hold to account their individual and identifiable 
MPs. This is not to suggest that a constituency 
element is a panacea for our governance ills, but 
it is certainly a vital part of the medication. 
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