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1. Introduction

South African law criminalises all aspects of sex 
work, meaning that both the selling and buying 
of sex are illegal. However, on 30th November 
2022, Cabinet approved the publication of the 
Criminal Law (Sexual Offences and Related 
Matters) Amendment Bill of 2022, which deals 
with the decriminalisation of sex work, for pub-
lic comment.2 As the Bill makes clear, it will 
decriminalise sex work only insofar as it relates 
to the buying and selling of adult sexual services. 
Introducing the Bill, Justice Minister Ronald 
Lamola said, “this follows the view that the 
ongoing criminalisation of sex work contributes 
to Gender Based Violence and Femicide (GBVF), 
as it leaves sex workers unprotected by the law, 
unable to exercise their rights as citizens and 
open to abuse generally, not least when they 
approach State facilities for assistance…. For as 
long as sex work, or its associated activities, is 
criminalised sex workers will remain vulnerable 
to serious human rights violations.”3 

In his address to the media briefing announcing 
the publication of this Draft Bill, Minister Lamola 
said that “sex work is driven by a complex inter-
section of social and economic factors in which 
poverty, unemployment and inequality are key 
drivers. Within the current South African context 
the debate around sex work has been complicat-
ed by high levels of unemployment, crippling 
poverty, burgeoning numbers of migrant and 
illegal foreign job seekers, high levels of sexual 
violence against women, the HIV/AIDS epidem-
ic, drug/substance abuse and targeted exploita-
tion of women engaging in sex work by third 
parties, authorities and buyers”.4

The Bill seeks to bring the rights of those engaged 
in sex work in line with their constitutional enti-
tlements of equality, dignity and respect, as well 
as with the government’s Strategic Plan on 
Gender Based Violence and Femicide. The Bill of 
Rights is unequivocal: “Everyone is equal before 
the law and has the right to equal protection and 
benefit of the law… Everyone has inherent digni-
ty and the right to have their dignity respected 
and protected.”5 The use of the term sex work as 
opposed the term prostitution, is regarded as 
affording those working in the sector greater 
agency and dignity.   

As with our submission on this Bill to the 
Department of Justice, this Briefing Paper “does 
do not intend to adopt a simple ‘for’ or ‘against’ 
stance regarding this question. It is far too com-
plex, and it involves far too many competing 
considerations, to admit of a simplistic approach. 
This is also a topic on which we must concede 
that it will never be possible for the law to satis-
fy all the different standpoints”.6

2. Background

As with all matters where there is an overlap of 
public and private morality, the Bill is extremely 
contentious. The South African Law Reform 
Commission’s (SALRC) Report on Adult 
Prostitution was released for public comment in 
2017 and generated a storm of controversy. The 
SALRC’s preferred option was to retain a totally 
criminalised legal framework, while the second 
option favoured partial criminalisation.7 
According to the SALRC, “the important consid-
eration from a law reform perspective is wheth-
er the current legislative scheme exacerbates the 
social problems associated with prostitution or 
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serves the purpose of countering them”.8 
Patriarchy continues to inform the social and 
cultural norms on gender relationships on 
which our social discourse is predicated. This is 
evidenced by the escalation of gender based 
violence and intimate partner femicide. Our 
context is one of violent masculinities and weak 
enforcement of existing laws and policies. 
Furthermore, we live in a very sexualized soci-
ety which is evidenced by the language, music, 
advertising and profanities commonly used. 
Within such a context the objectification and 
commodification of women is commonplace, as 
in the instance of transactional sex. Women are 
reduced to their sexual parts and capacities, to 
the exclusion of all else – including their consti-
tutional and human rights. 

Proponents of decriminalisation argue that “[h]
istorically, sex workers have been among South 
Africa’s most marginalised populations, and are 
vulnerable to exploitation, abuse and ill-health 
(in particular HIV and other STIs). The decrimi-
nalisation of sex work – the removal of the crim-
inal law and the implementation of a rights-
based approach to aspects of sex work – will not 
only make sex work and sex workers safer, but 
will also reduce levels of GBV and have a 
far-reaching impact on public health.”9 According 
to Marlise Richter, in a blog post on the Sonke 
Gender Justice website, “the current criminal 
law has contributed directly to a climate in 
which sex workers are murdered; abused; raped; 
exposed to HIV and dumped like cheap chips 
wrappers. How does ‘more of the same’ address 
the problem of violence and risk and broken 
female bodies?”10

The new Bill enjoins the criminal justice system 
to hold perpetrators accountable for their 
actions. Accordingly, the Department of Justice 
states that “once this bill is passed into law, it 
will, amongst others, protect sex workers against 
abuse and exploitation”.11 Minister Lamola points 
out that it is important to note “that the Bill fol-
lows a two-step approach to sex work. It does 
not decriminalise and regulate the industry all at 
once. It deals with decriminalisation only, with 
regulation to follow at a later stage. It was 
thought to be important to deal with the decrim-
inalisation first, so as to ensure that sex workers 
are no longer criminally charged. This will mean 
greater protection for sex workers. 
Decriminalisation will de-stigmatise sex work 
and enable access to basic services and protec-
tion by law enforcement agencies. Existing laws 

prohibiting children from selling sex and traf-
ficking for sexual purposes, remain in force”.12 
The Bill further seeks to ensure that South Africa 
complies with its obligations in terms of certain 
relevant international instruments of human 
rights to which the country is a signatory.13 

Sex worker-led organisations and sex workers’ 
right activists have continued to advocate for 
legislation which recognises sex work as work, 
and which allows the industry to be governed by 
existing labour and workplace laws intended to 
prevent unsafe, exploitative and unfair business 
practices. Sex Workers Education and Advocacy 
Task Force (SWEAT) spokesperson Megan 
Lessing said, “We are hoping that when the Bill 
goes through the parliamentary process, a mora-
torium will be placed on the way sex work is 
policed, the arbitrary arrests, fines and the sub-
sequent violations, like extortion, [and] physical 
and sexual violence”.14

During the public hearings on the SALRC propos-
als in 2017, concerns were expressed regarding 
the conflation of sex work and human traffick-
ing. SWEAT and allied organizations insisted 
that they are separate issues and that decrimi-
nalisation would in reality make it easier to dis-
tinguish between what would be ‘legitimate’ sex 
work on the one hand, and human trafficking for 
the purposes of prostitution on the other. It is 
emphasized that those advocating this position 
insist that it pertains only to adult prostitution 
and not to the prostitution of children or victims 
of human trafficking. However, this is a grey area 
which would be very difficult to regulate. 
Furthermore, it is argued that decriminalisation 
would dispense with pimps and brothel owners 
who presently benefit most from the sale of sex, 
because it would allow sex workers to operate 
independently. However, there is little research 
to substantiate this claim. The counter argument 
is that, as the industry is still unregulated, there 
has been no opportunity to evaluate the veracity 
of these claims. As yet, no regulations have been 
published, but it is possible that they could 
exclude third parties from the transactions.  

3. Pastoral Care for the Liberation of 
Women of the Street  

In 2005 the Pontifical Council for the Pastoral 
Care of Migrants and Itinerant People held a 
meeting on Pastoral Care for the Liberation of 
Women of the Street. It stated: “It is important to 
recognize that sexual exploitation, prostitution 
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and trafficking of human beings are all acts of 
violence against women and as such constitute 
an offence to the dignity of women and are 
a grave violation of basic human rights. The 
number of women of the street has increased 
dramatically throughout the world for a variety 
of complex economic, social and cultural rea-
sons. In some cases, the women involved have 
experienced pathological violence or sexual 
abuse since childhood. Others have been driven 
into prostitution in order to have sufficient 
means of living for themselves or their families. 
Some search for a father figure or a loving rela-
tionship with a man. Others are trying to pay off 
unreasonable debts. Some leave situations of 
poverty in their country of origin, believing that 
the job being offered overseas will change their 
lives. It is clear that the sexual exploitation of 
women that pervades the world’s social fabric is 
a consequence of many unjust systems.”15 

Archbishop Agostino Marchetto, the Secretary of 
the Council, explained how the Church should 
respond to these pressing situations. “The 
Church has the pastoral responsibility to defend 
and promote the human dignity of those exploit-
ed by prostitution, and to work towards their 
liberation, providing economic, educational and 
formative support to this end. She ... must also 
prophetically denounce the injustices and vio-
lence perpetrated against street women and 
invite people of good will to commit themselves 
to the defence of their human dignity, ... putting 
an end to sexual exploitation.”16 

4. The European Union

Views differ across the European Union (EU), 
where a patchwork of rules applies. Some coun-
tries are keen to outlaw the buying of all sexual 
services as part of a review of the bloc’s anti-traf-
ficking directive. On the other hand, in Greece 
and the Netherlands, sex work is legal and sex 
workers must apply for a licence and follow 
strict rules on where and how they work. Sex 
workers in Croatia and Romania face arrest and 
prosecution. Germany and Austria both have 
some form of legalised sex work. However, 
Sweden and France criminalise the buying of sex, 
but not the selling, with the broad aim of ‘abol-
ishing’ sex work.17

Belgium was the first EU country to decriminal-
ise sex work. This step sought to allow sex work-
ers to set their own terms, and to reduce exploita-
tion and violence. People could be lawfully 

employed as sex workers, with a contract guar-
anteeing their labour rights. Prior to the change, 
sex work was ‘tolerated’, but the result was a 
sector where there were no standards or safe-
guards. “The decriminalisation of sex work in 
Belgium will be of historic significance in the 
European context. It marks a clear departure of 
the recent trend towards ‘end demand’ models 
that criminalise the purchase of sex, and make 
sex workers more vulnerable to violence, dis-
crimination and exploitation.”18 

A Justice Ministry spokesperson said that 
“decriminalisation will provide a clear frame-
work with minimum conditions that can be con-
trolled, so that problematic situations will be 
detected more quickly”.19 The debate over sex 
work is now moving to the EU Parliament, where 
a report on how to regulate the sex industry is 
being prepared by the Committee on Women’s 
Rights and Gender Equality. The report, which is 
expected to be brought to the plenary in June 
2023 for discussion, is likely to recommend 
some form of prohibition.20

Maria Noichl, the rapporteur for the Regulation 
of Prostitution in the EU report, has said that 
“prostitution is a global and gendered phenome-
non: it is mostly women that sell their bodies to 
men, reproducing power structures and inequal-
ities that exist in society as a whole”.21 However, 
the European Commission refused to grant fund-
ing to the European Sex Workers’ Alliance – a sex 
worker-led network representing more than 
100 organisations in 30 countries across Europe 
and Central Asia – to help fulfil its role as a civil 
society organisation like any other. “Whether 
efforts in member states or at the EU level will 
lead to more policies to decriminalise sex work, 
or to abolish it, the key change appears to be in 
the organisation of sex workers to press for their 
needs and demands, if the politicians are willing 
to listen.”22 SWEAT is an example of such a civil 
society organization. 

5. The Situation in Africa

The African Sex Workers Alliance (ASWA) is a 
Pan-African alliance of sex worker-led groups 
which aims to improve the health and human 
rights of female, male, and transgender sex 
workers. ASWA was formed in 2009 and is based 
in Nairobi, Kenya. ASWA advocates for the rights 
of sex workers and publicly denounces the stig-
ma, discrimination and criminalisation of sex 
work. The Alliance is made up of over 150 sex 
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worker-led organisations which protect and 
advocate for sex workers.23

A policy brief on the Decriminalisation of Sex 
Work in Kenya argues that sex workers should 
have the same rights as other citizens, as out-
lined in the Kenyan Constitution. The brief 
describes key instances in which the rights of 
sex workers, as defined by the Constitution, are 
violated in Kenya and provides an overview of 
the benefits of the decriminalisation of sex 
work. The policy brief is useful because it suc-
cinctly analyses how laws, statutes, and struc-
tures negatively impact sex workers in Kenya 
and violate their rights. It also provides an 
alternative to the current regulation of sex 
work.24 Importantly, it asserts that the nature of 
their work as sex workers does not deprive 
them of their constitutional rights.25 

“Legislation around sex work can be extremely 
complex and different legal models exist in dif-
ferent countries, and sometimes even within 
countries. While understanding the written laws 
and regulations is important, it does not provide 
a complete picture of the impact of sex work 
laws on the lives of sex workers. To understand 
this, it is essential to understand how the laws 
are interpreted, enforced, and implemented on 
the ground.”26 Sex workers continue to face crim-
inalisation, stigma, sexual violence, marginaliza-
tion and discrimination; and they report difficul-
ties, at times, in accessing HIV medication when 
taken into custody by law enforcement.27 

A case study of ten countries spanning the entire 
African continent, taking in North Africa (Egypt 
and Morocco), West Africa (Burkina Faso and 
Nigeria), East Africa (Burundi, Kenya, and 
Uganda), and Southern Africa (Mozambique, 
South Africa, and Zimbabwe), found that “despite 
the wide geographical spread there is remark-
able similarity in the experiences recounted by 
sex workers. The sex work laws in the case study 
countries, which are exclusively criminal laws, 
cause a range of harms to sex workers. What is 
clear from the case studies is that the criminali-
sation of sex work directly contributes to the 
vulnerability of sex workers to serious forms of 
abuse at the hands of state authorities. These 
harms include arbitrary arrest and detention, 
extortion, and bribes, as well as verbal, physical 
and sexual violence”.28 

Furthermore, the criminalisation of sex work 
also means that sex workers experience a lack of 

access to justice when they are the victims of 
crime. Moreover, “sex workers are disempow-
ered in their interactions with clients, as it is 
known that sex workers have no legal redress 
and there are no consequences for those who 
commit crimes against sex workers”.29 

6. The Case of Mozambique

The case study from Mozambique, however, does 
present a different way of addressing the issue of 
how the treatment of sex workers can be 
improved. Mozambique has repealed its sex 
work laws and the only law remaining on the 
books that can be used to arrest sex workers 
relates to public indecency. While this is still 
used to arrest sex workers, it appears from the 
reports in the case study that “the balance is 
starting to shift and sex workers in Mozambique 
are gaining more power and are able to try and 
seek access to justice”.30

7. Conclusion

There are clearly some risks associated with the 
decriminalisation of sex work. As we said in our 
submission, “the summary decriminalisation of 
sex work risks giving the impression that this 
kind of work is just a job like any other; that 
some people choose to be sex workers the way 
others choose to be teachers or shop assistants 
or police officers. This, in turn, means that less 
and less attention will be given to the socio-eco-
nomic forces that push people into sex work. 
Instead of society, led by government, devising 
policies and interventions to make it unneces-
sary for women to enter sex work, it will become 
a new norm, and the underlying ‘push factors’ 
will increasingly be ignored”.31

On the other hand, the situation cannot simply 
continue as is. One seldom hears of a man of 
loose moral character – the purchasers of sex 
experience little stigma. Prostitutes, however, 
are the most marginal of the marginalized and 
inhabit the space on the very fringes of our soci-
ety. They are ‘objects’ of derision and abuse – the 
other/them – and experience the ultimate objec-
tification of personhood. The most profane and 
vulgar epithets are used to describe ‘them’ or are 
directed at ‘them’. They are the public face of 
societal impropriety, a reminder of the preva-
lence of promiscuity; and are scapegoated as 
such, with the other part of the picture blurred. 
This blurring in the trading of sex engenders 
extreme vulnerability and affords those selling 
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sex little protection. However, the Constitution is 
clear that everyone has the right to dignity, 

respect, equality and protection. There are no 
exceptions.

Lois Law
Project Co-ordinator
lois@cplo.org.za
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